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CRIMINAL INVESTIGATION (EXCEPTIONAL POWERS) AND FORTIFICATION REMOVAL 
BILL 2001 
Returned 

Bill returned from the Council with amendments. 

Council’s Amendments - Consideration in Detail 
The amendments made by the Council were as follows -  
No. 1 
Clause 4, page 3, lines 5 to 7 - To delete the lines. 
No. 2 
Clause 6, page 4, lines 5 to 7 - To delete the lines and insert instead - 

(2) The person appointed must be a person who has held office as a Judge of the Supreme Court or 
the District Court or has held another equivalent judicial office prescribed by regulations. 

No. 3 
Clause 8, page 4, lines 14 to 20 - To delete the clause. 
No. 4 
New clause 8A, 8B and 8C, page 4, line 20 - To insert the following new clause - 

Part 2A — Basis for, and control of, use of powers 

8A. Finding as to grounds for exercising Part 3 or 4 powers 
(1) On the application of the Commissioner of Police, a special commissioner may find 

whether or not the special commissioner is satisfied that - 

(a) there are reasonable grounds for suspecting that a section 4 offence has been, 
or is being, committed; 

(b) there are reasonable grounds for suspecting that there might be evidence or 
other information relevant to the investigation of the offence that can be 
obtained under Part 3 or 4; and 

(c) there are reasonable grounds for believing that the use of powers given by 
Part 3 or 4 would be in the public interest having regard to - 

(i) whether or not the suspected offence could be effectively 
investigated without using the powers; 

(ii) the extent to which the evidence or other information that it is 
suspected might be obtained would assist in the investigation, and 
the likelihood of obtaining it; and 

(iii) the circumstances in which the information or evidence that it is 
suspected might be obtained is suspected to have come into the 
possession of any person from whom it might be obtained. 

(2) If the special commissioner is satisfied that the grounds described in subsection (1) 
exist, the finding is to be reduced to writing and a copy of it is to be given to the 
Commissioner of Police. 

8B. Special commissioner may limit exercise of powers 
(1) A special commissioner finding under section 8A that the special commissioner is 

satisfied that the grounds described in section 8A(1) exist may give directions limiting 
the exercise of powers under Part 3 or 4. 

(2) A special commissioner may revoke or vary directions under this section or give 
further directions limiting the exercise of powers under Part 3 or 4. 

(3) Limitations may be expressed however the special commissioner considers 
appropriate and, without limiting other ways in which they may be expressed, they 
may operate by reference to - 
(a) particular powers; 
(b) particular circumstances; 
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(c) particular persons; 
(d) particular places; 
(e) particular articles; or 
(f) particular times or periods of time. 

(4) A special commissioner giving, revoking, or varying a direction under this section is 
to do so in writing a copy of which is to be given to the Commissioner of Police. 

8C. Overseeing exercise of certain powers 
(1) A special commissioner may require the Commissioner of Police or any other person 

to give the special commissioner details of any exercise of a power under Part 3 or 4, 
including the identity of any person who has exercised the power. 

(2) The Commissioner of Police or any other person to whom a requirement under 
subsection (1) is made is to comply with the requirement and is to cause any person 
under the control of the Commissioner of Police to provide the special commissioner 
with any details sought by the special commissioner. 

No. 5 
Clause 9, page 5, lines 7 to 28 - To delete the lines and insert instead - 

(3) The powers of a special commissioner under this Part cannot be exercised unless the 
Commissioner of Police has satisfied a special commissioner that the grounds described in 
section 8A(1) exist in respect of the section 4 offence concerned. 

(4) A power under this Part cannot be exercised contrary to a direction under section 8B. 
No. 6 
Clause 16, page 9, lines 19 to 24 - To delete the lines and insert instead - 

(3) If the special commissioner considers that in the circumstances it would not be in the public 
interest to postpone a person’s examination to enable the person’s legal representative to be 
present, a special commissioner may - 

(a) despite subsection (2), allow the examination of the person to proceed without the 
person having legal representation; or 

(b) arrange for the person to be legally represented at the examination. 

(4) A person may decline to be legally represented as arranged under subsection (3)(b) by the 
special commissioner, but the special commissioner is not obliged to arrange any other legal 
representation for the person. 

No. 7 
Clause 16, page 9, line 26 - To insert before “commissioner” - 

special 
No. 8 

Clause 22, page 11, after line 23 - To insert - 

(2) A special commissioner may make an order about what is to be done with any document or 
other thing produced before the special commissioner, and it may be dealt with in accordance 
with that order. 

No. 9 
Clause 22, page 11, after line 23 - To insert - 

(3) A special commissioner may not order a document to be destroyed except in accord with the 
State Records Act 2000. 

No. 10 
Clause 22, page 11, lines 29 and 30 - To delete the lines and insert instead - 

appropriate, in accordance with the State Records Act 2000, as to - 

(a) who can have a copy of any of the records and on what conditions; 

(b) how the records are to be dealt with when the investigation is complete. 
No. 11 
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Clause 23, page 12, lines 3 to 5 - To delete the words after “the” and insert - 

State Records Commission which may order that any record be dealt with as the State Records 
Commission considers appropriate in accordance with the State Records Act 2000. 

No. 12 
Clause 23, page 12, lines 6 to 9 - To delete the lines and insert - 

(4) For the purpose of the State Records Act 2000 any records that are transferred to the custody of 
the Director of State Records as State archives, shall be treated by the Director as restricted 
access archives unless the Attorney General requests otherwise. 

No. 13 
Clause 37, page 19, after line 10 - To insert - 

(2) Subsection (1) does not apply after the completion of the investigation that it was being sought 
to facilitate by performing the function. 

No. 14 
Clause 38, page 19, lines 12 to 16 - To delete the lines and insert - 

(1) Legal professional privilege does not prevent a summons under section 11 from requiring a 
person to produce a document that would otherwise be subject to that privilege. 

(2) Unless it is claimed and allowed in accordance with this section legal professional privilege 
does not provide a reasonable excuse for failure to produce a document as required by a 
summons under section 11. 

(3) A person who wishes to claim that a document is subject to legal professional privilege (which 
claim is permitted by subsection (4)) shall: 

(a) attend and produce that document in accordance with the summons, sealed up and 
identified as subject to a claim of legal professional privilege; and 

(b) at the same time provide to the special commissioner a statement detailing the name 
and address of the person entitled to waive the privilege with regard to each 
document. 

(4) A claim of legal professional privilege may only be made in relation to the following: 

(a) proofs of evidence taken from clients and possible witnesses; 

(b) notes of instruction taken from clients or possible witnesses with regard to events that 
have already occurred; 

(c) documents created for the purposes of preparing: 

(i) a defence to any existing or possible charges; or 

(ii) for an appearance or reasonably anticipated appearance before a special 
commissioner, 

arising out of events which have already occurred such as but not limited to: 

(i) notes, letters and opinions which set out legal advice to a client; 

(ii) internal memoranda or letters; 

(iii) a solicitor’s letter to a private investigator; or 

(iv) a solicitor’s letter to potential expert witnesses; 

(d) correspondence between a solicitor and prosecuting authorities or police written in 
order to negotiate the possibility of a client giving a statement or testimony; and 

(e) correspondence between a solicitor and prosecuting authorities or police written in 
order to negotiate a plea of guilty. 

(5) Legal professional privilege is not to attach to any document by reason of this section unless 
that privilege would attached by law. 

(6) The special commissioner shall determine with respect to each document for which a claim of 
legal professional privilege has been made whether that claim is valid. 
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(7) The special commissioner shall return any document, which the special commissioner has 
determined is subject to a valid claim of legal professional privilege, to the person who 
produced it without allowing the Commissioner of Police access. 

(8) Until such time as a special commissioner has determined that a document is not subject to a 
valid claim of legal professional privilege a person other than the special commissioner may 
not unseal the document or have access to it. 

Penalty: Imprisonment for 3 years and a fine of $60 000. 

(9) In this section “document” includes any other thing. 
No. 15 
Clause 44, page 22, lines 4 and 5 - To delete “section 9(3) exist.” and insert instead - 

section 8A(1) exist in respect of the section 4 offence concerned but a power under this Part cannot be 
exercised contrary to a direction under section 8B. 

No. 16 
New clause 4A, page 3, after line 7 - To insert the following new clause - 

4A. Act not applicable to juveniles 
(1) None of the powers given by this Act can be exercised in respect of a 

juvenile. 

(2) In this section - 

“juvenile” means a person who has not reached 18 years of age. 
No. 17 
New clause 23A, page 12, after line 9 - To insert the following new clause - 

23A. Witness protection arrangements 

If it appears to a special commissioner that, because a person - 

(a) is to attend, is attending, or has attended, before a special commissioner to give 
evidence or to produce a document or thing; or 

(b) proposes to produce, or has produced, a document or thing to a special commissioner, 

the safety of any person may be prejudiced or any person may be subjected to intimidation or 
harassment, the special commissioner may make any arrangements (including arrangements 
with the Minister or with members of the Police Force of the State) to avoid prejudice to the 
safety of any person, or to protect any person from intimidation or harassment. 

No. 18 
New clause 50A, page 25, after line 24 - To insert the following new clause - 

50A. Report on use of powers under this Part 

(1) A police officer who exercises powers under this Part is required to submit to the 
Commissioner of Police a report in writing of each occasion on which any of those 
powers were exercised, giving details of - 

(a) what was done in the exercise of those powers; 

(b) the time and place at which the powers were exercised; and 

(c) any person or property affected by the exercise of the powers. 

(2) The report is to be submitted within 3 days after the powers are exercised. 

(3) The obligation of a police officer to submit a report under this section about a 
particular exercise of power within a particular time is sufficiently complied with if 
the police officer ensures that a report by another police officer who was present 
when the powers were exercised is made within that time dealing with all of the 
details about which a report is required. 

No. 19 
New clause 65A, page 35, after line 18 - To insert the following new clause - 

65A. Regulations 
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(1) The Governor may make regulations prescribing all matters that are required or 
permitted by this Act to be prescribed, or are necessary or convenient to be prescribed 
for giving effect to the purposes of this Act. 

(2) Without limiting subsection (1), regulations may be made affecting how a special 
commissioner may decide for the purposes of section 16 that it would not be in the 
public interest to postpone a person’s examination to enable the person’s legal 
representative to be present. 

(3) Regulations under this Act are made on the recommendation of the Attorney General 
whether or not the Attorney General is the Minister to whom responsibility for the 
administration of this Act has been allocated by the Governor. 

No. 20 
Schedule 1, page 37, after line 4 - To insert - 

s. 145 
s. 147 

No. 21 
Schedule 1, page 37, lines 19 and 20 - To delete the lines. 
No. 22 
Schedule 1, page 37, line 23 - To delete the line. 
No. 23 
New clause 68, page 36, line 19 - To insert the following new clause - 

68. Parliamentary Supervisory Committee 
(1) Despite anything contained in this Act a special commissioner may report to a 

Standing Committee on any matter which has come before the special commissioner 
and shall where the special commissioner forms the view that to do so would assist 
the Standing Committee in understanding the operation of this Act. 

(2) Nothing in this section requires a special commissioner to provide detailed 
operational information in a report under subsection (1). 

(3) A report made by a special commissioner to a Standing Committee is not to be 
disclosed or published, in whole or in part, without prior order of the Standing 
Committee in accordance with the rules and orders of the House that govern its 
proceedings. 

(4) If either House orders, the public disclosure of facts disclosed in a report is permitted 
whether by publication in any medium or otherwise. 

(5) In this section, the word “Standing Committee” means a Standing Committee of 
either House or a Joint Standing Committee of both Houses of Parliament appointed 
to monitor or review the performance of the functions of special commissioners and 
may be a committee appointed for a similar purpose under the Anti-Corruption 
Commission Act 1988. 

Mr McGINTY:  I seek leave to deal with amendments Nos 1 to 23 as one question.   

Leave denied. 
Mr McGINTY:  I move -  

That amendment No 1 made by the Council be agreed to.   

Ms SUE WALKER:  In the amendment to clause 4(b), the offence of wilful murder or murder as defined in the 
Criminal Code has been deleted from the schedule of offences.  Can the Attorney General explain why the 
offence of wilful murder or murder was deleted? 

Mr McGINTY:  It was an act of gross irresponsibility by the Liberal and Greens (WA) members of the 
Legislative Council in deleting from the Bill the ability to use the exceptional powers to deal with serial 
murderers.  There is no worse crime under the Criminal Code than serial murder.  The Bill in its original form 
sought to give these exceptional powers to deal with two situations.  The first was organised crime and the 
second was serial murderers.  The Legislative Council, over the objections of the Labor Party, voted to take 
away the power to use these facilities and to use the office of the special commissioner to properly investigate 
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and compel people to come forward and tell what they know of things such as the Claremont serial killer.  I am 
angry the Legislative Council has seen fit to delete this provision from this part of the Bill.  I am unhappy about 
two of the Legislative Council amendments.  This is one.  The other relates to some additional fetters that have 
been imposed upon the operation of the special commissioner in his or her capacity to deal with organised crime.  
The deletion of clause 4(b) removes the capacity of the special commissioner to conduct a rigorous and tough 
investigation into serial killings in this State.  I object vehemently to that; nonetheless, I appreciate that the 
Greens and Liberal Party combined to achieve that end.   

In answer to the member’s question, the reason for the amendment completely escapes me.  I think it was a 
highly irresponsible act by the Greens and the Liberal Party in the Legislative Council.   

Mr Johnson:  Who moved the amendment?  I thought it was the Greens.  

Mr McGINTY:  The Greens and the Liberal Party combined to -  

Mr Johnson:  Who moved the amendment? 

Mr McGINTY:  I do not know.  

Mr Johnson:  I believe it was the Greens. 

Mr McGINTY:  They were supported by the Liberal Party.  That is the reason this particular clause has been 
deleted, despite the objections of the government members in the Legislative Council, who wanted to retain this 
power to deal with serial killers.  

Ms Sue Walker:  In any event, serial killers are dealt with under the Criminal Code.  It emerged during the 
consideration in detail debate in this place that it was not only organised crime that was being targeted by this 
Bill, as the Attorney General said during his second reading speech.  Another group of people could be affected 
by this legislation.  That was of some concern, although we supported the provision.  

Mr McGINTY:  Both sides of this Chamber supported it.  When the legislation went to the Legislative Council, 
the ability to deal with serial murderers was deleted.  I am very upset that that has occurred.  Nonetheless, I 
accept the wisdom - I use that term advisedly - 
Ms Sue Walker:  We could vote to not accept the amendment, but I suppose the other place would disagree, and 
it would just go around in circles. 
Mr McGINTY:  We could not agree with the amendment, but the upper House will not meet until the next 
session.  Frankly, we want this legislation on the statute books, and we will accept it with its imperfections. 
Ms Sue Walker:  I note that Council amendment No 16 is to insert new clause 4A.  Can we deal with that now? 
Mr McGINTY:  Perhaps we should deal with the amendments sequentially.   

I do not know why the Council moved to delete the paragraph.  It will remove some of the effectiveness of these 
powers and strike a blow at the policing of one of the worst types of crime that can be imagined in this State.  I 
am disappointed. 

Ms Sue Walker:  Does the amendment affect the organised crime component? 

Mr McGINTY:  No, which, I might add, includes the offence of murder.  Clause 4(b) was aimed specifically, 
and was expressed to relate specifically, to the serial murder situation.  It would have been very useful to have 
that power to deal with that heinous crime.  Nonetheless, in his wisdom, the member for Hillarys decided to go 
soft on crime.  

Mr JOHNSON:  The Attorney General could not resist having a little dig at me.  It must be “get the member for 
Hillarys” week, because I have suffered from the comments of a few of the ministers.  If I were a person with a 
very sensitive nature, I would be distressed at the moment.  It was most unfair of the Attorney General to direct 
his last comments -  

Mr McGinty:  I pointed out that people who do not want serial murders properly investigated are going soft on 
crime.  That is the Liberal Party. 

Mr JOHNSON:  He referred to me.  He said “member for Hillarys”. 

Mr McRae:  You are so precious. 

Mr JOHNSON:  I am sensitive about some things, particularly people who say things that are not true.  What the 
Attorney General said was totally untrue.  

Mr McGinty:  The Liberal Party deleted the subclause.  You must accept some responsibility for the behaviour 
of your party. 
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Mr JOHNSON:  Like the Attorney General, I cannot be responsible for what happens in the upper House.  The 
Government normally has the numbers.  He is obviously distressed because the Greens normally have a written 
contract with him.  His handwriting is on the copy I have in my office.  Deals between the Attorney General and 
the Greens are done behind closed doors, and they are signed by him.  We did not have any deal with the Greens 
(WA) as far as I am aware, and I would be shocked if we did.  We did not have any written agreement, that is for 
sure - not like the Attorney General - with the Greens.  If the Attorney General wants to stoke up an argument in 
this House in the dying days of this session, he can do so quite easily by saying something that is totally untrue.  
What is totally untrue is the comment the Attorney General directed at me personally. 

Mr McGinty:  I meant you corporately as a member of the Liberal Party.  The Liberal Party is going soft on 
crime in not wanting to properly investigate serial murders.  

Mr JOHNSON:  The Attorney General did not say that.  He said the member for Hillarys.  I take exception to 
that, because it is totally untrue.  The Attorney General will not find another member in this House who is more 
firm on combating crime. 

Mr McGinty:  Me!   

Mr JOHNSON:  No; never in a million years!  I am much more firm on crime than the Attorney General.  I do 
not want to let people who commit crimes avoid going to prison. 

Mr McGinty:  You do not want to investigate serial murders. 

Mr JOHNSON:  The Attorney General wants to abolish six-month imprisonment terms!  The Attorney General 
is going soft on crime, because two of the people who were in prison for six-month terms - and that is according 
to an answer that the Attorney General gave to a question asked in the upper House - had been committed for the 
crime of trafficking in drugs.  If the Attorney General does not think that is a serious crime, I am sorry.  The 
Attorney General is weak on combating crime; I am very strong on it.  I would lock up those people for a long 
time.  The Attorney General should not come into this House and make statements that are totally untrue, 
particularly when they refer to me, because I take exception to it.  I tell the truth in this place.  I wish some 
members on the other side would do that, because they do not always do that.  We had an example of that 
yesterday from the Attorney’s good mate.  Okay; I will save that for another day.   

Mr Quigley:  Given that the Attorney General’s former amendments related to more minor crimes and six-month 
terms, do you agree that the Liberal members in the upper House once again wimped out when it came to the 
fight against organised crime and serious organised crime?  

Mr JOHNSON:  Good interjection, but Liberal members, whether they are in this House or another place, are 
much stricter on criminals than members opposite will ever be. 

Mr Quigley:  You just let them off the hook! 

Mr JOHNSON:  No.  The Greens were the ones who let them off the hook.  The Greens hold the balance of 
power up there, and they vote with the Government; therefore, if they have a concern about the Government’s 
legislation, the Government has a problem.  Obviously the Attorney General did not have a written agreement 
with the Greens on this matter; perhaps he should have, but he did not.  He has other agreements, and at some 
stage we may come across these bits of paper that are left around the place at times with his written agreements 
on them.  What the Attorney General said about me as the member for Hillarys is totally untrue.  

The ACTING SPEAKER (Ms Hodson-Thomas):  I remind members that we are dealing with amendment No 1.  
I allowed a bit of latitude in that last address, but I will now be a little firmer. 

Ms SUE WALKER:  I must respond on clause 4(b).  The Attorney General said that if we do not want serial 
murders to be investigated properly, we are going soft on crime.  I must place on record that legislation is 
already in place that allows the proper investigation of serial murders - unless the Attorney General is saying that 
the Minister for Police and Emergency Services has done something we do not know about and serial murders 
are not being investigated properly at the moment, in which case the Labor Party, which is soft on crime, will be 
in a lot of trouble.   

Several members interjected. 

Ms SUE WALKER:  All I wanted was a comment.  The Attorney General is obviously very angry.  He tried to 
slip those amendments into the Bill, and we supported them in this House.  We are not soft on crime.  I recall 
that I asked for increased penalties.  I do not think they are in the Bill.  

Mr McGinty:  It must be just your upper House colleagues who are soft on crime.  

Ms SUE WALKER:  We support the amendment. 



Extract from Hansard 
[ASSEMBLY - Friday, 28 June 2002] 

 p12375b-12385a 
Mr Jim McGinty; Ms Sue Walker; Mr Rob Johnson; Acting Speaker; Deputy Speaker 

 [8] 

Question put and passed; the Council’s amendment agreed to. 
Mr McGINTY:  I move - 

That amendment No 2 made by the Council be agreed to. 

Ms SUE WALKER:  The amendment is to ensure that the person appointed is not a person who currently holds 
office as a judge but is a former or retired judge.  Is that correct? 

Mr McGINTY:  One of the objections of the judiciary and the legal profession was the use of serving judges in 
the capacity of special commissioner.  I appreciate the issues that were raised, particularly by the Chief Justice.  
As a result, we have amended the Bill to exclude judges currently serving in Western Australia and inserted a 
requirement that the person appointed be a person who has held office as a judge of the Supreme Court or 
District Court, or an equivalent judicial office elsewhere.  The amendment is designed to meet the concerns of 
the judiciary on that point. 

Ms SUE WALKER:  We agree with the amendment. 

Question put and passed; the Council’s amendment agreed to. 
Mr McGINTY:  I move - 

That amendment No 3 made by the Council be agreed to. 

Ms SUE WALKER:  Will the Attorney General explain the amendment as well as amendment No 4, which is 
the insertion of a new clause? 

The ACTING SPEAKER (Ms Hodson-Thomas):  Does the Attorney General want to move that amendments 
Nos 3 and 4 be agreed together? 

Mr McGINTY:  No, if I may, I will keep them separate.  Obviously if serving judges are no longer to be special 
commissioners, it is inappropriate to have a provision which states that their tenure as a serving judge is not 
affected by their appointment as a commissioner.  That is the import of amendment No 3.  Amendment No 4 
deals with a raft of other matters and is a very lengthy clause, so I am happy if we can proceed with them 
separately. 

Question put and passed; the Council’s amendment agreed to. 
Mr McGINTY:  I move - 

That amendment No 4 made by the Council be agreed to. 

Ms SUE WALKER:  Will the Attorney General give a brief explanation of the new clause? 

Mr McGINTY:  This amendment was recommended by the upper House’s Standing Committee on Legislation 
as a recasting of existing clause 9 of the Bill to provide a clearer and better understood basis upon which a 
special commissioner shall exercise the powers and to provide a measure of accountability in the exercise of 
those powers.  The member will see that the next amendment, No 5, provides for the deletion of some lines and 
the substitution of new lines.  Essentially, the amendment deals with the way in which the Commissioner of 
Police makes an application to a special commissioner and the grounds that must be established for the powers 
contained in the Bill to be exercised.  The amendment lays out those provisions in a better form than the original 
clause.  The provisions are set out in proposed new clauses 8A, 8B and 8C.  I draw particular attention to 
proposed new clause 8B, which states that a special commissioner may limit the exercise of powers; and 8C, 
which deals with overseeing the exercise of certain powers. 

Ms SUE WALKER:  I note that the member for Innaloo claimed credit for drafting the original clause and I 
therefore bow to the superior drafting of the Legislative Council.  The Opposition supports the amendment. 

Question put and passed; the Council’s amendment agreed to. 

Council’s amendment No 5 agreed to. 
Mr McGINTY:  I move -  

That amendment No 6 made by the Council be agreed to. 

Ms SUE WALKER:  This amendment relates to a person’s legal representation.  Does the Council’s amendment 
allow some latitude in legal representation, as opposed to the original clause? 

Mr McGINTY:  Concerns were raised about the ability of a special commissioner to proceed to interrogate a 
person in the absence of legal representation, and to meet those concerns we formulated amendment No 6.  It is 
agreed that the test is “in the public interest”.  Therefore, when an element of urgency or emergency occurs in a 
matter into which a special commissioner must inquire and it is in the public interest not to postpone a person’s 
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interrogation, the right to legal representation will be further enforced.  Essentially, the amendment states that the 
State will provide legal representation for a person in that situation who is not legally represented, unless that 
person declines legal representation.  The amendment, therefore, overcomes the initial objections about the 
ability of a special commissioner to proceed to interrogate a person who would be denied legal representation.  I 
always regarded that objection as being a fanciful argument because the clause contained a clear statement that a 
person had a right to legal representation except in circumstances of emergency when the provision could have 
been overridden.  The new clause now states that a person in such an emergency is to be offered legal 
representation by the State to ensure that the person’s rights and interests are protected. 

Question put and passed; the Council’s amendment agreed to. 

Council’s amendments Nos 7 and 8 agreed to. 
Mr McGINTY:  I move -  

That amendment No 9 made by the Council be agreed to. 

Ms SUE WALKER:  Amendments Nos 9, 10, 11 and 12 could be dealt with together, as they relate to a matter 
raised by me after discussion with the member for Churchlands.  I think the member for South Perth raised the 
matter too.  Will the Attorney General tell us what the amendment involves? 

Mr McGINTY:  I seek leave and so move for amendments 9, 10, 11 and 12 to be taken together. 

The DEPUTY SPEAKER:  Amendment No 9 is before the House and we must deal with that.  When we have 
dealt with it, the Attorney General can move the other amendments. 

Mr McGINTY:  I will take the liberty, with your indulgence, Madam Deputy Speaker, to address the 
amendments together.  There was debate about the conflict between the State Records Act 2000 and this 
legislation, and the amendment makes it clear that the State Records Act has an important role to play in 
determining the future of records generated by a special commissioner.   

Question put and passed; the Council’s amendment agreed to. 

Council’s amendments Nos 10, 11, 12 and 13 agreed to. 
Mr McGINTY:  I move -  

That amendment No 14 made by the Council be agreed to.   

This amendment deals with the question of legal professional privilege.  I am not particularly happy with the 
amendment made by the Legislative Council, because it will place constraints on the special commissioner to 
oversee an inquiry into matters that might otherwise be protected by legal professional privilege.  I have already 
expressed my view that it is all too easy for professional advisers to avoid their responsibility for facilitating 
illegal and corrupt behaviour by hiding behind devices such as legal professional privilege.  Indeed, it should 
have been significantly stripped away.  The amendment substantially reinstates legal professional privilege as a 
protection in the legislation.  As I said, the Government is not happy about the amendment, but it is prepared to 
accept it.   

Question put and passed; the Council’s amendment agreed to.   

Council’s amendment No 15 agreed to. 
Mr McGINTY:  I move -  

That amendment No 16 made by the Council be agreed to.   

Ms SUE WALKER:  Will the minister explain why the legislation will not apply to juveniles?   

Mr McGINTY:  One of the concerns raised by my colleagues fairly late in the piece was that the legislation 
potentially applied to juveniles, and a juvenile could be called before a special commissioner to testify.  The 
Government never intended to use exceptional powers of this nature against children or juveniles.  Accordingly, 
as part of the debate leading up to the Bill, we expressly agreed to exclude juveniles from the category of persons 
who will be subjected to the powers contained in the Act.  As it is defined in the Act, it is highly unlikely that a 
juvenile would be involved in organised crime.  The amendment is a cautionary measure.  It will not have a great 
impact, but it places beyond doubt the fact that the Act applies only to adults.  

Mr JOHNSON:  It is incumbent that I point out to members of the House that they should not be alarmed if they 
hear gunfire shots, because there are union leaders in the courtyard who will be letting off party poppers.  I do 
not want members to be frightened, because party poppers can sound like gunfire.   

Mr McGinty:  If they are not over 18, you could be outside standing orders!   
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Mr JOHNSON:  They are being juvenile in their behaviour, so I thought I would raise the matter under this 
amendment.  I hope they have the decency to clean up after themselves and not leave the cleaning up to the 
workers of Parliament House.   

Mr McGINTY:  Today is a great day for celebration.  If people want to use party poppers, good on them.   

Question put and passed; the Council’s amendment agreed to. 
Mr McGINTY:  I move - 

That amendment No 17 made by the Council be agreed to.  

Ms SUE WALKER:  I am pleased that the new witness protection arrangement has been included in the 
legislation because it was a surprise to me to find that it had originally been left out.  However, knowing that the 
member for Innaloo drafted it, I guess I was not really that surprised.  I welcome the amendment.   

Question put and passed; the Council’s amendment agreed to. 

Mr McGINTY:  I move - 

That amendment No 18 made by the Council be agreed to.  

Ms SUE WALKER:  This new clause deals with the report on use of powers under this part.  Could the Attorney 
General explain that function? 

Mr McGINTY:  Proposed new section 50A is entitled “Report on use of powers under this Part”.  This part 
relates to the powers that are utilised by the police in relation to entry and search.  One of the concerns that was 
expressed and reflected broadly in the community is that although the community wanted the strong powers to 
deal with organised crime, it was concerned about one element in this legislation - the lack of accountability 
checks on the police and the way in which they would apply the new powers.  My general impression of the 
public debate on this legislation was that people were happy to have a senior judicial figure head up or become 
the special commissioner to supervise the ability of the police to compel people associated or suspected of being 
associated with organised crime to come forward and tell their story and to impose penalties against people who 
would not do that.  However, the public became apprehensive when checks and balances and accountability 
mechanisms were not applied to the police and the way in which they exercised the powers under this part.  For 
instance, the power to enter a premises without a warrant is one of the powers that will be given to the police 
under this provision.  That is not unprecedented and exists in the Misuse of Drugs Act in certain circumstances.  
However, the public said that it wanted some accountability checks placed on the police and the way in which 
they exercised those powers.  This provision requires a police officer who has exercised powers of entry and 
search under this part to submit a report in writing to the Commissioner for Police on the way in which those 
powers were exercised, rather than leaving it to an individual to do what he or she thinks and then making no 
accountability reports and the like.  That is the nature of this provision.  It is an accountability check and I am 
happy with it. 

Question put and passed; the Council’s amendment agreed to. 

Council’s amendment No 19 agreed to. 

Mr McGINTY:  I move -  

That amendment No 20 made by the Council be agreed to.  

This amendment relates to schedule 1 contained on page 37 of the Bill.  It provides for sections 145 and 147 of 
the Criminal Code to be applied to areas in which offences attract the operation of this legislation.  I do not have 
the Criminal Code with me at the moment, so the member for Nedlands might be able to elaborate further. 

Ms Sue Walker:  I think it is the section on escaping from custody.  I do not have my copy of the Criminal Code 
here, but I think, from the report, that that is what it is about.  

Mr McGINTY:  It is designed to pick up the kind of situation that occurred, for instance, at Fremantle Hospital a 
number of years ago, when a very dangerous criminal went to the hospital from prison to be treated.  A very 
significant attempt was organised to bust him out of prison.  From time to time conspiracies are made to break 
leading criminals out of prisons in this State.  This amendment is designed to deal with those very organised 
attempts to free major criminals from custody.  This is a worthwhile addition.  It would not be used at Broome 
Prison, where, as often happens at a minimum security prison, people wander off and come back the next 
morning.   

Ms Sue Walker:  The Government is allowing them to do that under the new legislation it is bringing in, but they 
never come back.  
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Mr McGINTY:  Unfortunately, it has been happening for a number of years.  A number of minimum security 
prisons do not have fences, although Broome prison does.  This amendment is intended to apply not to that 
situation, but to the Fremantle Hospital situation I have just described, and any other attempts to bust serious 
criminals from the prison system.  That is the sort of organised criminal activity this Bill is directed at.  

Ms SUE WALKER:  Sections 145 and 147 of the Criminal Code, mentioned in the report, relate to assisting an 
escape from custody.  The Opposition supports this amendment, and the remainder of the amendments.  

Question put and passed; the Council’s amendment agreed to.  
Mr McGINTY:  I move - 

That amendments Nos 21, 22 and 23 made by the Council be agreed to.  

I will refrain from making angry comments about amendment No 23.  

Question put and passed; the Council’s amendments agreed to.  

The Council acquainted accordingly.  
 


